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Indian Civil Proceeding and their Implications

2. Definitions. -In this Act, unless there is anything repugnant in the subject or context, -
(1) "Code" includes rules;

(2) "decree" means the formal expression of an adjudication which, so far as regards the
Court expressing it, conclusively determines the rights of the parties with regard to all or any
of the matters in controversy in the suit and may be either preliminary or final. It shall be
deemed to include the rejection of a plaint and the determination of any question within [* *
*] section 144, but shall not include-

(a) any adjudication from which an appeal lies as an appeal from an order, or
(b) any order of dismissal for default.

Explanation. -A decree is preliminary when further proceedings have to be taken before the
suit can be completely disposed of. It is final when such adjudication completely disposes of
the suit. It may be partly preliminary and partly final;

(3) "decree-holder" means any person in whose favour a decree has been passed or an order
capable of execution has been made;

(4) "district" means the local limits of the jurisdiction of a principal Civil Court of original
jurisdiction (hereinafter called a "District Court"), and includes the local limits of the
ordinary original civil jurisdiction of a High Court;

[(5) "foreign Court" means a Court situate outside India and not established or continued by
the authority of the Central Government;]

(6) "foreign judgment" means the judgment of a foreign Court;

(7) "Government Pleader" includes any officer appointed by the State Government to perform
all or any of the functions expressly imposed by this Code on the Government Pleader and
also any pleader acting under the directions of the Government Pleader;

[(7-A) "High Court", in relation to the Andaman and Nicobar Islands, means the High Court
in Calcutta;

(7-B) "India", except in sections 1, 29, 43, 44, [44-A], 78, 79, 82, 83 and 87-A, means the
territory of India excluding the State of Jammu and Kashmir;]

(8) "Judge" means the presiding officer of a Civil Court;
(9) "Judgment" means the statement given by the Judge on the grounds of a decree or order;

(10) "judgment-debtor" means any person against whom a decree has been passed or an order
capable of execution has been made;




(11) "legal representative" means a person who in law represents the estate of a deceased
person, and includes any person who intermeddles with the estate of the deceased and where
a party sues or is sued in a representative character the person on whom the estate devolves
on the death of the party so suing or sued;

(12) " mesne profits " of property means those profits which the person in wrongful
possession of such property actually received or might with ordinary diligence have received
therefrom, together with interest on such profits, but shall not include profits due to

improvements made by the person in wrongful possession;
(13) "movable property" includes growing crops;

(14) "order" means the formal expression of any decision of a Civil Court which is not a
decree;

(15) "pleader" means any person entitled to appear and plead for another in Court, and
includes an advocate, a vakil and an attorney of a High Court;

(16) "prescribed" means prescribed by rules;

(17) "public officer" means a person falling under any of the following descriptions, namely:

(a) every Judge;
(b) every member of [an All-India Service];

(c) every commissioned or gazetted officer in the military, [naval or air] forces of [the Union]
[* * *]

(d) every officer of a Court of Justice whose duty it is, as such officer, to investigate or report
on any matter of law or fact, or to make, authenticate or keep any document, or to take
charge or dispose of any property, or to execute any judicial process, or to administer any
oath, or to interpret, or to preserve order, in the Court, and every person especially
authorized by a Court of Justice to perform any of such duties;

(e) every person who holds any office by virtue of which he is empowered to place or keep
any person in confinement;

(f) every officer of the Government whose duty it is, as such officer, to prevent offences, to
give information of offences, to bring offenders to justice, or to protect the public health,
safety or convenience;

(g) every officer whose duty it is, as such officer, to take, receive, keep or expend any
property on behalf of the Government, or to make any survey, assessment or contract on
behalf of the Government, or to execute any revenue process, or to investigate, or to report
on, any matter affecting the pecuniary interests of the Government, or to make,
authenticate or keep any document relating to the pecuniary interests of the Government,
or to prevent the infraction of any law for the protection of the pecuniary interests of the
Government; and
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(h) every officer in the service or pay of the Government, or remunerated by fees or
commission for the performance of any public duty;

(18) "rules" means rules and forms contained in the First Schedule or made under section 122
or section 125;

(19) "share in a corporation" shall be deemed to include stock, debenture-stock, debentures or
bonds; and

(20) "signed", save in the case of a judgment or decree, includes stamped.

[***]




Order 1
PARTIES OF SUITS

[1. Who may be joined as plaintiffs - All persons may be joined in one suit as plaintiffs

where-

(a) any right to relief in respect of, or arising out of, the same act or transaction or series of
acts or transactions is alleged to exist in such persons, whether jointly, severally or in the

alternative; and

(b) if such persons brought separate suits, any common question of law or fact would arise.]

[3. Who may be joined as defendant - All persons may be joined in one suit as defendants

where-

(a) any right to relief in respect of, or arising out of, the same act or transaction or series of
acts or transactions is alleged to exist against such persons, whether jointly, severally or in

the alternative; and

9. Misjoinder and nonjoinder. - No suit shall be defeated by reason of the misjoinder or

nonjoinder of parties, and the Court may in every suit deal with the matter in controversy so

far as regards the rights and interests of the parties actually before it:

[Provided that nothing in this rule shall apply to nonjoinder of a necessary party. ]




ORDER 2
FRAME OF SUIT

1. Frame of suit. - Every suit shall as far as practicable be framed so as to afford ground for

final decision upon the subjects in dispute and to prevent further litigation concerning them.

3. Joinder of causes of action. - (1) Save as otherwise provided, a plaintiff may unite in the

same suit several causes of action against the same defendant, or the same defendants jointly;

and any plaintiffs having causes of action in which they are jointly interested against the

same defendant or the same defendants jointly may unite such causes of action in the same

suit.

(2) Where causes of action are united, the jurisdiction of the Court as regards the suit shall
depend on the amount or value of the aggregate subject-matters at the date of instituting the

suit.

7. Objections as to misjoinder. - All objections on the ground of misjoinder of causes of
action shall be taken at the earliest possible opportunity and, in all cases where issues are
settled, at or before such settlement unless the ground of objection has subsequently arisen,

and any such objection to so taken shall be deemed to have been waived.




Order 3
INSTITUTION OF SUITS

1. Suit to be commenced by plaint. - (1) Every suit shall be instituted by presenting a [plaint

in duplicate to the Court] or such officer as it appoints in this behalf.

(2) Every plaint shall comply with the rules contained in Orders VI and VII, so far as they are

applicable.

[(3) The plaint shall not be deemed to be duly instituted unless it complies with the

requirements specified in sub rules (1) and (2).]

2. Register of suits. - The Court shall cause the particulars of every suit to be entered in a

book to be kept for the purposes and called the resister of civil suits. Such entries shall be

numbered in every year according to the order in which the plaints are admitted.




Order 4
ISSUE AND SERVICE OF SUMMONS

Service of Summons

9. Delivery or transmission of summons for service. - (1) Where the defendant resides
within the jurisdiction of the Court in which the suit is instituted, or has an agent resident
within that jurisdiction who is empowered to accept the service of the summons, the
summons shall, unless the Court otherwise directs, be delivered or sent to the proper officer
to be served by him or one of his subordinates or to such courier services as are approved by

the Court.

(2) The proper officer may be an officer of a Court other than that in which the suit is
instituted, and, where he is such an officer, the summons may be sent to him by post or in

such other manner as the Court may direct.

(3) The services of summons may be made by delivering or transmitting a copy thereof by
registered post acknowledgment due, addressed to the defendant or his agent empowered to
accept the service or by speed post or by such courier services as are approved by the High
Court or by the Court referred to in sub-rule (!) or by any other means of transmission of
documents (including fax message or electronic mail service) provided by the rules made by

the High Court:

(4) Notwithstanding anything contained in sub-rule (1), where a defendant resides outside the
jurisdiction of the Court in which the suit is instituted, and the Court directs that the service
of summons on that defendant may be made by such mode of service of summons as is
referred to in sub-rule (3) (except by registered post acknowledgment due), the provisions of

rule 21 shall not apply.

(5) When an acknowledgment or any other receipt purporting to be signed by the defendant
or his agent is received by the Court or postal article containing the summons is received
back by the Court with an endorsement purporting to have been made by a postal employee
or by any person authorised by the courier service to the effect that the defendant or his agent
had refused to take delivery of the postal article containing the summons or had refused to

accept the summons by any other means specified in sub-rule (3) when tendered or




transmitted to him, the Court issuing the summons shall declare that the summons had been

duly served on the defendant:

Provided that where the summons was properly addressed, pre-paid and duly sent by
registered post acknowledgment due, the declaration referred to in this sub-rule shall be made
notwithstanding the fact that the acknowledgment having been lost or mislaid, or for any
other reason, has not been received by the Court within thirty days from the date of issue of

Summons.

(6) The High Court or the District Judge, as the case may be, shall prepare a panel or courier

agencies for the purposes of sub-rule (1).

10. Mode of service. - Service of the summons shall be made by delivering or tendering a
copy thereof signed by the Judge or such officer as he appoints in this behalf, and sealed with
the seal of the Court.

17. Procedure when defendant refuses to accept service, or cannot be found. - Where the
defendant or his agent or such other person as aforesaid refuses to sign the acknowledgement,
or where the serving officer, after using all due and reasonable diligence, cannot find the
defendant, [who is absent from his residence at the time when service is sought to be effected
on him at his residence and there is no likelihood of his being found at the residence within a
reasonable time] and there is no agent empowered to accept service of the summons on his
behalf, nor any other person on whom service can be made, the serving officer shall affix a
copy of the summons on the outer door or some other conspicuous part of the house in which
the defendant ordinarily resides or carries on business or personally works for gain, and shall
then return the original to the Court from which it was issued, with a report endorsed thereon
or annexed thereto stating that he has so affixed the copy, the circumstances under which he
did do, and the name and address of the person (if any) by whom the house was identified

and in whose presence the copy was affixed.

20. Substituted service. - (1) Where the Court is satisfied that there is person to believe that
the defendant is keeping out of the way for the purpose of avoiding service, or that for any
other reason the summons cannot be served in the ordinary way, the Court shall order the
summons to be served by affixing a copy thereof in some conspicuous place in the Court-

house, and also upon some conspicuous part of the house (if any) in which the defendant is

known to have last resided or carried on business or personally worked for gain, or in such

other manner as the Court thinks fit.
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[(1-A) Where the Court acting under sub-rule (1) orders service by an advertisement in a
newspaper, the newspaper shall be a daily newspaper circulating in the locality in which the

defendant is last known to have actually and voluntarily resided, carried on business or

personally worked for gain.]

(2) Effect of substituted service. -Service substituted by order of the Court shall be as

effectual as if it had been made on the defendant personally.

(3) Where service substituted, time for appearance to be fixed. -Where service is
substituted by order of the Court, the Court shall fix such time for the appearance of the

defendant as the case may require




Order 5
PLEADINGS GENERALLY

1. Pleading. - "Pleading", shall mean plaint or written statement.

[2. Pleading to state material facts and not evidence. - (1) Every pleading shall contain,
and contain only a statement in a concise form of the material facts on which the party
pleading relies for his claim or defence as the case may be, but not the evidence by which
they are to be proved.

(2) Every pleading shall, when necessary, be divided into paragraphs, numbered
consecutively, each allegation being, so far as is convenient, contained in a separate
paragraph.

(3) Dates, sums and numbers shall be expressed in a pleading in figures as well as in words.]

3. Forms of pleading. - The forms in Appendix A when applicable, and where they are not
applicable forms of the like character, nearly as may be, shall be used for all pleadings.

4. Particulars to be given where necessary. - In all cases in which the party pleading relies
on any misrepresentation, fraud, breach of trust, wilful default, or undue influence, and in all
other cases in which particulars may be necessary beyond such as are exemplified in the
forms aforesaid, particulars (with dates and items if necessary) shall be stated in the pleading.

6 Condition precedent. - Any condition precedent, the performance or occurrence of which
is intended to be contested, shall be distinctly specified in his pleading by the plaintiff or
defendant, as the case may be; and, subject thereto, an averment of the performance or
occurrence of all conditions precedent necessary for the case of the plaintiff or defendant
shall be implied in his pleading.

7. Departure. - No pleading shall, except by way of amendment, raise any new ground of
claim or contain any allegation of fact inconsistent with the previous pleadings of the party
pleading the same.

8. Denial of contract. - Where a contract is alleged in any pleading, a bare denial of the same
by the opposite party shall be construed only as a denial in fact of the express contract alleged
or of the matters of fact from which the same may be implied and not as a denial of the
legality or sufficiency in law of such contract.

9. Effect of document to be stated. - Wherever the contents of any document are material, it
shall be sufficient in any pleading to state the effect thereof as briefly as possible, without

setting out the whole or any part thereof, unless the precise words of the document or any part
thereof are material.

10. Malice, knowledge, etc., - Wherever it is material to allege malice, fraudulent intention,
knowledge or other condition of the mind of any person, it shall be sufficient to allege the
same as a fact without setting out the circumstances from which the same is to be inferred.
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11. Notice. - Wherever it is material to allege notice to any person of any fact, mater or thing,
it shall be sufficient to allege such notice as a fact, unless the form or the precise terms of
such notice, or the circumstances from which such notice is to be inferred are material.

12. Implied contract, or relation. - Wherever any contract or any relation between any
persons is to be implied from a series of letters or conversations or otherwise from a number
of circumstances it shall be sufficient to allege such contract or relation as a fact, and to refer
generally to such letter, conversations or circumstances without setting them out in detail.
And if in such case the person so pleading desires to rely in the alternative upon more
contracts or relations than one as to be implied from such circumstances, he may state the
same in the alternative.

13. Presumptions of law. - Neither party need in any pleading allege any matter of fact
which the law presumes in his favour or as to which the burden of proof lies upon the other
side unless the same has first been specifically denied (e.g., consideration for a bill of
exchange where the plaintiff sues only on the bill and not for the consideration as a
substantive ground of claim.)

14. Pleading to be signed. - Every pleading shall be signed by the party and his pleader (if
any):
Provided that where a party pleading is, by reason of absence or for other good cause, unable

to sign the pleading it may be signed by any person duly authorized by him to sign the same
or to sue or defend on his behalf.

[14A. Address for service of notice. - (1) Every pleading, when filed by a party, shall be
accompanied by a statement in the prescribed form, signed as provided in rule 14, regarding
the address of the party.

(2) Such address may, from time to time, be changed by lodging in Court a form duly filled

up and stating the new address of the party and accompanied by a verified petition.

(3) The address furnished in the statement made sub-rule (1) shall be called the "registered
address" of the party, and shall, until duly changed as aforesaid, be deemed to be the address
of the party for the purpose of service of all processes in the suit of in any appeal from any
decree or order therein made and for the purpose of execution, and shall hold good, subject as
aforesaid, for a period of two years after the final determination of the cause or matter.

(4) Service of any process may be affected upon a party at his registered address in all
respects as though such party resided there at.

(5) Where the registered address of a party is discovered by the court to be incomplete, false
or fictitious, the Court may, either on its own motion, or on the application of any party,
order-

(a) in the case where such registered address was furnished by a plaintiff, stay of the suit, or
(b) in the case where such registered address was furnished by a defendant, his be struck out

and he be placed in the same position as if he had not put up and defence.
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(6) Where a suit is stayed or a defence is struck out under sub-rule (5), the plaintiff or, as the
case may be, the defendant may, after furnishing his true address, apply to the Court for an
order to set aside the order of stay or, as the case may be, the order striking out the defence.

(7) the Court, if satisfied that the party was prevented by any sufficient cause from filing the
true address at the proper time, shall set aside the order of stay or order striking out the
defence, on such term as to costs or otherwise as it thinks fit and shall appoint a day for
proceeding with the suit or defence, as the case may be.

(8) Nothing in this rule shall prevent the Court from directing the service of a process at any
other address, if, for any reason, it thinks fit to do so.]

15. Verification of pleadings. - (1) Save as otherwise provided by any law for the time being
in force, every pleading shall be varied at the foot by the party or by one of the parties
pleading or by some other person proved to the satisfaction of the Court to be acquainted with
the facts of the case.

(2) The person verifying shall specify, by reference to the numbered paragraphs of the
pleading, what he verifies of his own knowledge and what he verifies upon information
received and believed to be true.

(3) The verification shall be signed by the person making it and shall state the date on which
and the place at which it was signed.

[(4) The person verifying the pleading shall also furnish an affidavit in support of his
pleadings.]

[16. Striking out pleadings. - The Court may at any stage of the proceedings order to be
struck out or amended any matter in any pleading-

(a) which may be unnecessary, scandalous, frivolous or vexatious, or
(b) which may tend to prejudice, embarrass or delay the fair trail of the suit, or
(c) which is otherwise an abuse of the process of the Court. |

[17. Amendment of pleadings. - The Court may at any stage of the proceedings allow either
party to alter or amend his pleadings in such manner and on such terms as may be just, and all
such amendments shall be made as may be necessary for the purpose of determining the real
questions in controversy between the parties:

Provided that no application for amendment shall be allowed after the trial has commenced,
unless the Court comes to the conclusion that in spite of due diligence, the party could not
have raised the matter before the commencement of trial.]

[16. Striking out pleadings. - The Court may at any stage of the proceedings order to be
struck out or amended any matter in any pleading-

(a) which may be unnecessary, scandalous, frivolous or vexatious, or

(b) which may tend to prejudice, embarrass or delay the fair trail of the suit, or




(c) which is otherwise an abuse of the process of the Court. ]

[17. Amendment of pleadings. - The Court may at any stage of the proceedings allow either
party to alter or amend his pleadings in such manner and on such terms as may be just, and all
such amendments shall be made as may be necessary for the purpose of determining the real
questions in controversy between the parties:

Provided that no application for amendment shall be allowed after the trial has commenced,
unless the Court comes to the conclusion that in spite of due diligence, the party could not
have raised the matter before the commencement of trial.]




Order 6

PLAINT

1. Particulars to be contained in plaint. - The plaint shall contain the following particulars:

(a) the name of the Court in which the suit is brought;
(b) the name, description and place of residence of the plaintiff;

(c) the name, description and place of residence of the defendant, so far as they can be

ascertained;

(d) where the plaintiff or the defendant is a minor or a person of unsound mind, a statement to

that effect;
(e) the facts constituting the cause of action and when it arose;
(f) the facts showing that the Court has jurisdiction;
(g) the relief which the plaintiff claims;

(h) where the plaintiff has allowed a set-off or relinquished a portion of his claim, the amount

so allowed or relinquished; and

(I) a statement of the value of the subject-matter of the suit for the purposes of jurisdiction

and of court fees, so far as the case admits.

2. In money suits. - Where the plaintiff seeks the recovery of money, the plaint shall state the

precise amount claimed:

But where the plaintiff sues for mesne profits, or for an amount which will be found due to

him on taking unsettled accounts between him and the defendant, [or for movables in the

possession of the defendant, or for debts of which the value he cannot, after the exercise of
reasonable diligence, estimate, the plaint shall state approximately the amount or value sued

for].

3. Where the subject-matter of the suit is immovable property. - Where the subject-matter

of the suit is immovable property, the plaint shall contain a description of the property




sufficient to identify it, and, in case such property can be identified by boundaries or numbers

in a record of settlement or survey, the plaint shall specify such boundaries or numbers.

4. When plaintiff sues as representative. - Where the plaintiff sues in a representative
character the plaint shall show not only that he has an actual existing interest in the subject-
matter, but that he has taken the steps (if any) necessary to enable him to institute a suit

concerning it.

5. Defendant's interest and liability to be shown. - The plaint shall show that the defendant
is or claims to be interested in subject-matter, and that he is liable to be called upon to answer

the plaintiff's demand.

6. Grounds of exemption from limitation law. - Where the suit is instituted after the
expiration of the period prescribed by the law of limitation, the plaint shall show the ground

upon which exemption from such law is claimed:

[Provided that the Court may permit the plaintiff to claim exemption from the law of
limitation on any ground not set out in the plaint, if such ground is not inconsistent with the

grounds set out in the plaint.]

7. Relief to be specifically stated. - Every plaint shall state specifically the relief which the
plaintiff claims either simply or in the alternative, and it shall not be necessary to ask for
general or other relief which may always be given as the Court may think just to the same
extent as if it had been asked for. And the same rule shall apply to any relief claimed by the

defendant in his written statement.

8. Relief founded on separate ground. - Where the plaintiff seeks relief in respect of several
distinct claims or causes of action founded upon separate and district grounds, they shall be

stated as far as may be separately and distinctly.

9. Procedure on admitting plaint. - Where the Court orders that the summons be served on

the defendants in the manner provided in rule 9 of Order V, it will direct the plaintiff to

present as many copies of the plaint on plain paper as there are defendants within seven days

from the date of such order along with requisite fee for service of summons on the

defendants.




[10. Return of plaint. - (1)] [Subject to the provisions of rule 10A, the plaint shall] at any
state of the suit be returned to be presented to the Court in which the suit should have been

instituted.

[Explanation. -For the removal of doubts, it is hereby declared that a Court of appeal or
revision may direct, after setting aside the decree passed in a suit, the return of the plaint

under this sub-rule.]

(2) Procedure on returning plaint. -On returning a plaint, the Judge shall endorse thereon
the date of its presentation and return, the name of the party presenting it, and a brief

statement of the reasons for returning it.

[10A. Power of Court to fix a date of appearance in the Court where plaint is to be filed
after its return. -(1) Where, in any suit, after the defendant has appeared, the Court is of
opinion that the plaint should be returned, it shall, before doing, so, intimate its decision to

the plaintiff.

(2) Where an intimation is given to the plaintiff under sub-rule (1), the plaintiff may make an

application to the Court-
(a) specifying the Court in which he proposes to present the plaint after its return,

(b) praying that the Court may fix a date for the appearance of the parties in the said Court,

and
(c) requesting that the notice of the date so fixed may be given to him and to the defendant.

(3) Where an application is made by the plaintiff under sub-rule (2), the Court shall, before

returning the plaint and notwithstanding that the order for return of plaint was made by it on

the ground that it has no jurisdiction to try the suit, -

(a) fix a date for the appearance of the parties in the Court in which the plaint is proposed to

be presented, and
(b) give to the plaintiff and to the defendant notice of such date for appearance.
(4) Where the notice of the date for appearance is given under sub-rule (3), -

(a) it shall not be necessary for the Court in which the plaint is presented after its return, to
serve the defendant with a summons for appearance in the suit, unless that Court, for

reasons to be recorded otherwise directs, and




(b) the said notice shall be deemed to be a summons for the appearance of the defendant in
the Court in which the plaint is presented on the date so fixed by the Court by which the

plaint was returned.

(5) Where the application made by the plaintiff under sub-rule (2) is allowed by the Court,
the plaintiff shall not be entitled to appeal against the order returning the plaint.

10B. Power of appellate Court to transfer suit to the proper Court. - (1) Where, on an
appeal against an order for the return of plaint, the Court hearing the appeal confirms such
order, the Court of appeal may, if the plaintiff by an application so desires, while returning
the plaint, direct plaintiff to file the plaint, subject to the provisions of the Limitation Act,
1963 (36 of 1963), in the Court in which the suit should have been instituted,(whether such
Court is within or without the State in which the Court hearing the appeal is situated), and fit
a date for the appearance of the parties in the Court in which the plaint is directed to be filed
and when the date is so fixed it shall not be necessary for the Court in which the plaint is filed
to serve the defendant with the summons for appearance in the suit, unless that Court in

which the plaint is filed, for reasons to be recorded, otherwise directs.

(2) The direction made by the Court under sub-rule (1), shall be without any prejudice to the
rights of the parties to question the jurisdiction of the Court, in which the plaint is filed, to try
the suit.]

11. Rejection of plaint. - The plaint shall be rejected in the following cases: -
(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on being required by the Court

to correct the valuation within a time to be fixed by the Court, fails to do so;

(c) where the relief claimed is properly valued, but the plaint is returned upon paper
insufficiently stamped, and the plaintiff, on being required by the Court to supply the

requisite stamp-paper within a time to be fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be barred by any law:

[(e)where it is not filed in duplicate;]

[(f) where the plaintiff fails to comply with the provisions of rule 9:]




[Provided that the time fixed by the Court for the correction of the valuation or supplying of
the requisite stamp-paper shall not be extended unless the Court, for reasons to be recorded,
is satisfied that the plaintiff was prevented by any cause of an exceptional nature form
correcting the valuation or supplying the requisite stamp-paper, as the case may be, within the
time fixed by the Court and that refusal to extend such time would cause grave injustice to

the plaintiff.]

12. Procedure on rejecting plaint. - Where a plaint is rejected the Judge shall record an

order to that effect with the reasons for such order.

13. Where rejection of plaint does not preclude presentation of fresh plaint. - The
rejection of the plaint on any of the grounds herein before mentioned shall not of its own
force preclude the plaintiff from presenting a fresh plaint in respect of the same cause of

action.
Documents Relied on In Plaint

[14. Production of document on which plaintiff sues. - (1) Where a plaintiff sues upon a
document in his possession or power, he shall produce it in Court when the plaint is
presented, and shall at the same time deliver the document or a copy thereof to be filed with

the plaint.

(2) Where any such document is not in the possession or power of the plaintiff, he shall,

where possible, state in whose possession or power it is.]

[(3) A document which ought to be produced in Court by the plaintiff when the plaint is
presented, or to be entered in the list to be added or annexed to the plaint but is not produced
or entered accordingly, shall not, without the leave of the Court, be received in evidence on

his behalf at the hearing of the suit.]

[(4) Nothing in this rule shall apply to document produced for the cross-examination of the

plaintiff's witnesses, or, handed over to a witness merely to refresh his memory.]

16. Suits on lost negotiable instruments. - Where the suit is founded upon a negotiable
instrument, and it is proved that the instrument is lost, and an indemnity is given by the
plaintiff, to the satisfaction of the Court, against the claims of any other person upon such

instrument, the Court may pass such decree as it would have passed if the plaintiff had




produced the instrument in Court when the plaint was presented, and had at the same time

delivered a copy of the instrument to be filed with the plaint.

17. Production of shop-book. - (1) Save in so far as is otherwise provided by the Bankers'
Books Evidence Act, 1891 (18 of 1891), where the document on which the plaintiff sues is an

entry in shop-book or other account in his possession or power the plaintiff shall produce the

book or account at the time of filing the plaint, together with a copy of the entry on which he

relies.

(2) Original entry to be marked and returned. -The Court, or such officer as it appoints in
this behalf, shall forthwith mark the document for the purpose of identification, and, after
examining and comparing the copy with the original, shall, if it is found correct, certify it to

be so and return the book to the plaintiff and cause the copy to be filed




Order 7
[WRITTEN STATEMENT, SET-OF AND COUNTER-CLAIM]

1. Written statement. - [(1)] The defendant shall, at or before the first hearing or within such
time as the Court may permit, present a written statement of his defence.

Provided that where the defendant fails to file the written statement within the said period of
thirty days, he shall be allowed to file the same on such other day, as may be specified by the
Court, for reasons to be recorded in writing, but which shall not be later than ninety days
from the date of service oof summons.

[1-A. Duty of defendant to produce documents upon which relief is claimed or relied
upon by him.-(1) Where the defendant bases his defence upon a document or relies upon any
document in his possession or power, in support of his defence or claim for set-off or
counter-claim, he shall enter such document in a list, and shall produce it in Court when the
written statement is presented by him and shall, at the same time, deliver the document and a
copy thereof, to be filed with the written statement.

(2) Where any such document is not in the possession or power of the defendant, he shall,
wherever possible, state in whose possession or power it is.]

[(3) A document which ought to be produced in Court by the defendant under this rule, but, is
not so produced shall not, without the leave of the Court, be received in evidence on his
behalf at the hearing of the suit. ]

[(4) Nothing in this rule shall apply to documents
(a) produced for the cross-examination of the plaintiff's witnesses, or
(b) handed over to a witness merely to refresh his memory.]

2. New facts must be specially pleaded. - The defendant must raise by his pleading all
matters which show the suit not be maintainable, or that the transaction is either void or
voidable in point of law, and all such grounds of defence as, if not raised, would be likely to
take the opposite party by surprise, or would raise issues of fact not arising out of the plaint,
as, for instance, fraud, limitation, release, payment, performance, or facts showing illegality.

3. Denial to be specific. - It shall not be sufficient for a defendant in his written statement to
deny generally the grounds alleged by the plaintiff, but the defendant must deal specifically
with each allegation of fact of which he does not admit the truth, except damages.

4. Evasive denial. - Where a defendant denies an allegation of fact in the plaint, he must not
do so evasively, but answer the point of substance, Thus, if it is alleged that he received a
certain sum of money, it shall not be sufficient to deny that he received that particular
amount, but he must deny that he received that sum or any part thereof, or else set out how
much he received. And if an allegation is made with diverse circumstances, it shall not be
sufficient to deny it along with those circumstances.
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5. Specific denial. - [(1)] Every allegation of fact in the plaint, if not denied specifically or by
necessary implication, or stated to be not admitted in the pleading of the defendant, shall be
taken to be admitted except as against a person under disability:

Provided that the Court may in its discretion require any fact so admitted to be proved
otherwise than by such admission.

[(2) Where the defendant has not filed a pleading, it shall be lawful for the Court to
pronounce judgment on the basis of the facts contained in the plaint, except as against a
person under a disability, but the Court may, in its discretion, require any such fact to be
proved.

(3) In exercising its discretion under the proviso to sub-rule (1) or under sub-rule (2), the
Court shall have due regard to the fact whether the defendant could have, or has, engaged a
pleader.

(4) Whenever a judgment is pronounced under this rule, a decree shall be drawn up in
accordance with such judgment and such decree shall bear the date on which the judgment
was pronounced.]

6. Particulars of set-off to be given in written statement. - (1) Where in a suit for the
recovery of money the defendant claims to set-off against the plaintiffs demand any
ascertained sum of money legally recoverable by him from the plaintiff, not exceeding the
pecuniary limits of the jurisdiction of the Court, and both parties fill the same character as
they fill in the plaintiff's suit, the defendant may, at the first hearing of the suit, but not
afterwards unless permitted by the Court, presents a written statement containing the
particulars of the debt sought to be set-off.

(2) Effect of set-off. -The written statement shall have the same effect as a plaint in a cross-
suit so as to enable the Court to pronounce a final judgment in respect both of the original
claim and of the set-off: but this shall not affect the lien, upon the amount decreed, of any
pleader in respect of the cost's payable to him under the decree.

(3) The rules relating to a written statement by a defendant apply to a written statement in
answer to a claim of set-off.

Hlustrations

(a) A bequeaths Rs. 2,000 to B and appoints C his executor and residuary legatee. B dies and
D takes out administration to B's effect, C pays Rs. 1,000 as surety for D: then D sues C
for the legacy. C cannot set-off the debt of Rs. 1,000 against the legacy, for neither C nor
D fills the same character with respect to the legacy as they fill with respect to the payment
of Rs. 1,000.

(b) A die intestate and in debt to B. C takes out administration to A's effects and B buys part
of the effects from C. In a suit for the purchase-money by C against B, the latter cannot
set-off the debt against the price, for C fills two different characters, one as the vendor to
B, in which he sues B, and the other as representative to A.




(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to ensure B's
goods and is liable to him in compensation which he claims to set-off. The amount not
being ascertained cannot be set-off.

(d) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A for Rs. 1,000.
The two claims being both definite, pecuniary demands may be set-off.

(e) A sues B for compensation on account of trespass. B holds a promissory note for Rs.
1,000 from A and claims to set-off that amount against any sum that A may recover in the
suit. B may do so, for as soon as A recovers, both sums are definite pecuniary demands.

(f) A and B sue C for Rs. 1,000 C cannot set-off a debt due to him by A alone.
(g) A sues B and C for Rs. 1000. B cannot set-off a debt due to him alone by A.

(h) A owes the partnership firm of B and C Rs. 1,000 B dies, leaving C surviving. A sues C
for a debt of Rs.

1,500 due in his separate character. C may set-off the debt of Rs. 1,000.

[6A. Counter-claim by defendant. - (1) A defendant in a suit may, in addition to his right of
pleading a set-off under rule 6, set up, by way of counter-claim against the claim of the
plaintiff, any right or claim in respect of a cause of action accruing to the defendant against
the plaintiff either before or after the filing of the suit but before the defendant has delivered
his defence or before the time limited for delivering his defence has expired. whether such
counter-claim is in the nature of a claim for damages or not:

Provided that such counter-claim shall not exceed the pecuniary limits of the jurisdiction of
the Court.

(2) Such counter-claim shall have the same effect as a cross-suit so as to enable the Court to
pronounce a final judgment in the same suit, both on the original claim and on the counter-
claim.

(3) The plaintiff shall be at liberty to file a written statement in answer to the counter-claim of
the defendant within such period as may be fixed by the Court.

(4) The counter-claim shall be treated as a plaint and governed by the rules applicable to
plaints.

6B. Counter-claim to be stated. - Where any defendant seeks to rely upon any ground as
supporting a right of counter-claim, he shall, in his written statement, state specifically that he
does so by way of counter-claim.

6C. Exclusion of counter-claim. - Where a defendant sets up a counter-claim and the
plaintiff contends that the claim thereby raised ought not to be disposed of by way of counter-
claim but in an independent suit, the plaintiff may, at any time before issues are settled in
relation to the counter-claim, apply to the Court for an order that such counter-claim may be
excluded, and the Court may, on the hearing of such application make such order as it thinks
fit.
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6D. Effect of discontinuance of suit. - If in any case in which the defendant sets up a
counter-claim, the suit of the plaintiff is stayed, discontinued or dismissed, the counter-claim
may nevertheless be proceeded with.

6E. Default of plaintiff to reply to counter-claim. - If the plaintiff makes default in putting
in reply to the counter-claim made by the defendant, the Court may pronounce judgment
against the plaintiff in relation to the counter-claim made against him or make such order in
relation to the counter-claim as it thinks fit.

6F. Relief to defendant where counter-claim succeeds. - Where in any suit a set-off or
counter-claim is established as defence against the plaintiff's claim and any balance is found
due to the plaintiff or the defendant, as the case may be, the Court may give judgment to the
party entitled to such balance.

6G. Rules relating to written statement to apply. - The rules relating to a written statement
by a defendant shall apply to a written statement filed in answer to a counter-claim.]

7. Defence or set-off founder upon separate grounds. - Where the defendant relies upon
several distinct grounds of defence or set-off [or counter-claim] founded separate and distinct
facts, they shall be stated, as far as may be, separately and distinctly.

8. New ground of defence. - Any ground of defence which has arisen after the institution of
the suit or the presentation of a written statement claiming a set-off [or counter-claim] may be
raised by the defendant or plaintiff as the case may be, in his written statement.

8A. Duty of defendant to produce documents upon which relief is claimed by him. -
[Omitted by the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999), section 18
(w.e.f. 1.7.2002).]

[9. Subsequent pleadings. - No pleading subsequent to the written statement of a defendant
other than by way of defence to a set-off or counter-claim shall be presented except by the
leave of the Court and upon such terms as the Court thinks fit, but the Court may at any time
require a written statement or additional written statement from any of the parties and fix a
time for presenting the same.]

[10. Procedure when party fails to present written statement called for by Court. -
Where any party from whom a written statement is required under rule 1 or 9 fails to present
the same within the time permitted or fixed by the Court, as the case may be, the Court shall

pronounce judgment against him or make such order in relation to the suit as it thinks fit and

on the pronouncement of such judgment, a decree shall be drawn up.]




Order 8

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-
APPEARANCE

12. Consequence of non-attendance, without sufficient cause shown, of party ordered to

appear in person. -Where a plaintiff or defendant, who has been ordered to appear in person,

does not appear in person, or show sufficient cause to the satisfaction of the Court for failing
so to appear, he shall be subject to all the provisions of the foregoing rules applicable to

plaintiffs and defendants, respectively who do not appear.

14. No decree to be set aside without notice to opposite party. - No decree shall be set
aside on any such application as aforesaid unless notice thereof has been served on the

opposite party.




Order 9

EXAMINATION OF PARTIES BY THE COURT

1. Ascertainment whether allegations in pleadings are admitted or denied. - At the first
hearing of the suit the Court shall ascertain from each party or his pleader whether he admits
or denies such allegations of fact as are made in the plaint or written statement (if any) of the
opposite party, and as are not expressly or by necessary implication admitted or denied by the

party against whom they are made. The Court shall record such admissions and denials.

[2. Oral examination of party, or companion of party. - (1) At the first hearing of the suit,

the Court-

(a) shall, with a view to elucidating matters in controversy in the suit examine orally such of

the parties to the suit appearing in person or present in Court, as it deems fit; and

(b) may orally examine any person, able to answer any material question relating to the suit,

by whom any party appearing in person or present in Court or his pleader is accompanied.

(2) At any subsequent hearing, the Court may orally examine any party appearing in person
or present in Court, or any person, able to answer any material question relating to the suit, by

whom such party or his pleader is accompanied.

(3) The Court may, if it thinks fit, put in the course of an examination under this rule

questions suggested by either party.]

3. Substance of examination to be written. - The substance of the examination shall be

reduced to writing by the Judge, and shall form part of the record.

4. Consequence of refusal or inability of pleader to answer. - (1) Where the pleader of any

party who appears by a pleader or any such person accompanying a pleader as is referred to

in rule 2, refuses or is unable to answer any material question relating to the suit which the
Court is of opinion that the party whom he represents ought to answer, and is likely to be able
to answer if interrogated in person, the Court may postpone the hearing of the suit to a future

day and direct that such party shall appear in person on such day.

(2) If such party fails without lawful excuse to appear in person on the day so appointed, the
Court may pronounce judgment against him, or make such order in relation to the suit as it

thinks fit.




Order 10
DISCOVERY AND INSPECTION

8. Affidavit in answer, filing. - Interrogatories shall be answered by affidavit to be filed

within ten days or within such other time as the Court may allow.

10. No exception to be taken. - No exceptions shall be taken to any affidavit in answer, but
the sufficiency or otherwise of any such affidavit objected to as insufficient shall be

determined by the Court.

23. Order to apply to minors. - This Order shall apply to minor plaintiffs and defendants,

and to the next friends and guardians for the suit of the persons under disability.




Order 11

HEARING OF THE SUIT AND EXAMINATION OF
WITNESSES

1. Right to begin. - The plaintiff has the right to begin unless the defendant admits the facts
alleged by the plaintiff and contends that either in point of law or on some additional facts
alleged by the defendant the plaintiff is not entitled to any part of the relief which he seeks, in
which case the defendant has the right to begin.

2. Statement and production of evidence. - (1) On the day fixed for the hearing of the suit
or on any other day to which the hearing is adjourned, the party having the right to begin
shall state his case and produce his evidence in support of the issues which he is bound to

prove.

(2) The other party shall then state his case and produce his evidence (if any) and may then

address the Court generally on the whole case.
(3) The party beginning may then reply generally on the whole case.

[***]

3. Evidence where several issues. - Where there are several issues, the burden of proving
some of which lies on the party, the party beginning may, at his option, either produce his

evidence on those issues or reserve it by way of answer to the evidence produced by the other

party; and, in the latter case, the party beginning may produce evidence on those issues after

the other party has produced all his evidence, and the other party may then reply specially on
the evidence so produced by the party beginning; but the party beginning will then be entitled

to reply generally on the whole case.

[3A. Party to appear before other witnesses. - Where a party himself wishes to appear as a
witness, he shall so appear before any other witness on his behalf has been examined, unless
the Court, for reasons to be recorded permits him to appear as his own witness at a later

stage.]

[4. Recording of evidence. -(1) In every case, the examination-in-chief of a witness shall be
on affidavit and copies thereof shall be supplied to the opposite party by the party who calls

him for evidence:




Provided that where documents are filed and the parties rely upon the documents, the proof
and admissibility of such documents which are filed along with affidavit shall be subject to

the orders of the Court.

(2) The evidence (cross-examination and re-examination) of the witness in attendance, whose
evidence (examination-in-chief) by affidavit has been furnished to the Court shall be taken

either by the Court or by the Commissioner appointed by it:

Provided that the Court may, while appointing a commission under this sub-rule, consider

taking into account such relevant factors as it thinks fit:

(3) The Court or the Commissioner, as the case may be, shall record evidence either in
writing or mechanically in the presence of the Judge or of the Commissioner, as the case may
be, and where such evidence is recorded by the Commissioner, he shall return such evidence
together with his report in writing signed by him to the Court appointing him and the

evidence taken under it shall form part of the record of the suit.

(4) The Commissioner may record such remarks as it thinks material respecting the

demeanour of any witness while under examination:

Provided that any objection raised during the recording of evidence before the Commissioner

shall be recorded by him and decided by the Court at the stage of arguments.

(5) The report of the Commissioner shall be submitted to the Court appointing the

commission within sixty days from the date of issue of the commission unless the Court for

reasons to be recorded in writing extends the time.

(6) The High Court or the District Judge, as the case may be, shall prepare a panel of

Commissioners to record the evidence under this rule.

(7) The Court may by general or special order fix the amount to be paid as remuneration for

the services of the Commissioner.

(8) The provisions of rules 16, 16-A, 17 and 18 of Order XXVI, in so far as they are

applicable, shall apply to the issue, execution and return of such commission under this rule.]

[S. How evidence shall be taken in appealable cases. -In cases in which an appeal is

allowed, the evidence of each witness shall be, -

(a) taken down in the language of the Court, -




(D) in writing by, or in the presence and under the personal direction and superintendence of,

the Judge, or
(i1) from the dictation of the Judge directly on a typewriter, or

(b) if the Judge, for reasons to be recorded, so directs, recorded mechanically in the language

of the Court in the presence of the Judge. ]

6. When deposition to be interpreted. - Where the evidence is taken down in language
different from that in which it is given, and the witness does not understand the language in
which it is taken down, the evidence as taken down in writing shall be interpreted to him in

the language in which it is given.

7. Evidence under Section 138. - Evidence taken down under section 138 shall be in the
form prescribed by rule 5 and shall be read over and signed and, as occasion may require,

interpreted and corrected as if it were evidence taken down under that rule.

8. Memorandum when evidence not taken down by Judge. - Where the evidence is not
taken down in writing by the Judge, [or from his dictation in the open Court, or recorded
mechanically in his presence,] he shall be bound, as the examination of each witness
proceeds, to make a memorandum of the substance of what each witness deposes, and such

memorandum shall be written and signed by the Judge and shall form part of the record.

[9. When evidence may be taken in English. - (1) Where English is not the language of the
Court, but all the parties to the suit who appear in person, and the pleaders of such of the

parties as appear by pleaders, do not object to having such evidence as is given in English,

being taken down in English, the Judge may so take it down or cause it to be taken down.

(2) Where evidence is not given in English but all the parties who appear in person, and the
pleaders of such of the parties as appear by pleaders, do not object to having such evidence
being taken down in English, the Judge may take down, or cause to be taken down, such

evidence in English.]

10. Any particular question and answer may be taken down. - the Court may, of its own
motion or on the application of any party or his pleader, take down any particular question
and answer, or any objection to any question, if there appears to be any special reason for so

doing.




11. Questions objected to and allowed by Court. - Where any question put to a witness is
objected to by a party or his pleader, and the Court allows the same to be put, the Judge shall
take down the question, the answer, the objection and the name of the person making it,

together with the decision of the Court thereon.

12. Remarks on demeanour of witnesses. - The Court may record such remarks as it thinks

material respecting the demeanour of any witness while under examination.

[13. Memorandum of evidence in unappealable cases. - In cases in which an appeal is not
allowed, it shall not be necessary to take down or dictate or record the evidence of the
witnesses at length; but the Judge, as the examination of each witness proceeds, shall make in
writing, or dictate directly on the typewriter, or cause to be mechanically recorded, a
memorandum of the substance of what the witness deposes, and such memorandum shall be

signed by the Judge or otherwise authenticated, and shall form part of the record.]

14. Judge unable to make such memorandum to record reasons of his liability. -
[Omitted by the Code of Civil Procedure (Amendment) Act, 1976 (104 of 1976), section 69
(w.e.f. 1.2.1977).]

15. Power to deal with evidence taken before another Judge. - (1) Where a Judge is
prevented by death, transfer or other cause from concluding the trial of a suit, his successor
may deal with any evidence or memorandum taken down or made under the foregoing rules
as if such evidence or memorandum had been taken down or made by him or under his
direction under the said rules and may proceed with the suit from the stage at which his

predecessor left it.

(2) The provisions of sub-rule (1) shall, so far as they are applicable, be deemed to apply to

evidence taken in a suit transferred under section 24.]

16. Power to examine witness immediately. - (1) Where a witness is about to leave the

jurisdiction of the Court, or other sufficient cause is shown to the satisfaction of the Court

why his evidence should be taken immediately, the Court may upon the application of any
party or of the witness, at any time after the institution of the suit, take the evidence of such

witness in manner herein before provided.

(2) Where such evidence is not taken forthwith and in the presence of the parties, such notice
as the Court thinks sufficient, of the day fixed for the examination, shall be given to the

parties.




(3) The evidence so taken shall be read over to the witness, and if he admits it to be correct,
shall be signed by him, and the Judge shall, if necessary, correct the same, and shall sign it,

and it may then be read at any hearing of the suit.

17. Court may recall and examine witness. - The Court may at any stage of a suit recall any
witness who has been examined and may (subject to the law of evidence for the time being in

force) put such questions to him as the Court thinks fit. ]

17A. Production of evidence not previously known or which could not be produced
despite due diligence. - [Omitted by the Code of Civil Procedure (Amendment) Act, 1999
(46 0f 1999), section 27(w.e.f. 1.7.2002).]

18. Power of Court to inspect. - The Court may at any stage of a suit inspect any property or

thing concerning which any question may arise [and where the Court inspects any property or

thing it shall, as soon as may be practicable, make a memorandum of any relevant facts

observed at such inspection and such memorandum shall form a part of the record of the

suit. ]




Order 25
SECURITY FOR COSTS

1. When security for costs may be required from plaintiff. - (1) At any stage of a suit, the
Court may, either of its own motion or on the application of any defendant, order the
plaintiff, for reasons to be recorded to give within the time fixed by its security for the
payment of all costs incurred and likely to be incurred by any defendant:

Provided that such an order shall be made in all cases in which it appears to the Court that a
sole plaintiff is, or (when there are more plaintiffs than one) that all the plaintiff are, residing
out of India and that such plaintiff does not possess or that no one of such plaintiffs possesses
any sufficient immovable property with India other than the property in suit.

(2) Whoever leaves India under such circumstances as to afford reasonable probability that he
will not be forthcoming whenever he may be called upon to pay costs shall be deemed to be
residing out of India within the meaning of the proviso to sub-rule (1).

2. Effect of failure to furnish security. - (1) In the event of such security not being
furnished within the time fixed, the Court shall make an order dismissing the suit unless the
plaintiff or plaintiffs are permitted to withdraw therefrom.

(2) Where a suit is dismissed under this rule, the plaintiff may apply for an order to set the
dismissal aside and, if it is proved to the satisfaction of the Court that he was prevented by
any sufficient cause from furnishing the security within the time allowed, the Court shall set
aside the dismissal upon such terms as to security, costs or otherwise as it thinks fit, and shall
appoint a day for proceeding with the suit.

(3) The dismissal shall not be set aside unless notice of such application has been served on
the defendant.




Order 21
EXECUTION OF DECREES AND ORDERS

3. Lands situate in more than one jurisdiction. - Where immovable property forms one
estate or tenure situate within the local limits of jurisdiction of two or more Court, any one of

such Courts may attach and sell the entire estate or tenure.

4. Transfer to Court of Small Causes. - Where a decree has been passed in a suit of which
the value as set forth in the plaint did not exceed two thousand rupees and which, as regards
its subject-matter, is not excepted by the law for the time being in force from the cognizance
of either a Presidency or a Provincial Court of Small Causes, and the Court which passed it
wishes it to be executed in Calcutta, Madras [or Bombay], such Court may send to the Court
of Small Causes in Calcutta, Madras [or Bombay], as the case may be, the copies and
certificates mentioned in rule 6; and such Court of Small Causes shall thereupon execute the

decree as if it had been passed by itself.

5. Mode of transfer. - Where a decree is to be sent for execution to another Court, the Court
which passed such decree shall send the decree directly to such other Court whether or not
such Court is situated in the same State, but the Court to which the decree is sent for
execution shall, if it has no jurisdiction to execute the decree, send it to the Court having such

jurisdiction. ]

6. Procedure where Court desires that its own decree shall be executed by another

Court. - The Court sending a decree for execution shall send-
(a) a copy of the decree;

(b) a certificate setting forth that satisfaction of the decree has not been obtained by execution
within the jurisdiction of the Court by which it was passed, or, where the decree has been
executed in part, the extent to which satisfaction has been obtained and what part of the

decree remains unsatisfied; and

(c) a copy of any order for the execution of the decree, or, if no such order has been made, a

certificate to that effect.
Application for Execution

10. Application for execution. - Where the holder of a decree desires to execute it, he shall

apply to the Court which passed the decree or to the officer (if any) appointed in this behalf,
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or if the decree has been sent under the provisions hereinbefore contained to another Court

then to such Court or to the proper officer thereof.

11. Oral application. - (1) Where a decree is for the payment of money the Court may, on
the oral application of the decree-holder at the time of passing of the decree, order immediate
execution thereof by the arrest of the judgment-debtor, prior to the preparation of a warrant if

he is within the precincts of the Court.

(2) Written application. -Save as otherwise provided by sub-rule (1), every application for
the execution of a decree shall be in writing, signed and verified by the applicant or by some
other person proved to the satisfaction of the Court to be acquainted with the facts of the case,

and shall contain in a tabular form the following particulars, namely-
(a) the number of the suit;

(b) the names of the parties;

(c) the date of the decree;

(d) whether any appeal has been preferred from the decree;

(e) whether any, and (if any) what, payment or other adjustment of the matter in controversy

has been made between the parties subsequently to the decree;

(f) whether any, and (if any) what, previous applications have been made for the execution of

the decree, the dates of such applications and their results;

(g) the amount with interest (if any) due upon the decree, or other relief granted thereby,
together with particulars of any cross-decree, whether passed before or after the date of the

decree sought to be executed;

(h) the amount of the costs (if any) awarded;

(i) the name of the person against whom execution of the decree is sought; and

(j) the mode in which the assistance of the Court is required whether-
(1) by the delivery of any property specifically decreed;

[(i1) by the attachment, or by the attachment and sale, or by the sale without attachment, of
any property;]

(iii) by the arrest and detention in prison of any person;




(iv) by the appointment of a receiver;
(v) otherwise, as the nature of the relief granted may require.

(3) The Court to which an application is made under sub-rule (2) may require the applicant to

produce a certified copy of the decree.

11A. Application for arrest to state grounds. - Where an application is made for the arrest
and detention in prison of the judgment-debtor, it shall state, or be accompanied by an

affidavit stating, the grounds on which arrest is applied for.]

12. Application for attachment of movable property not in judgment-debtor's
possession. - Where an application is made for the attachment of any movable property
belonging to a judgment-debtor in his possession, the decree-holder shall annex to the
application an inventory of the property to be attached, containing a reasonably accurate

description of the same.

13. Application for attachment of immovable property to contain certain particulars. -
Where an application is made for the attachment of any immovable property belonging to a

judgment-debtor, it shall contain at the foot-

(a) a description such property sufficient to identify the same and, in case such property can
be identified by boundaries or numbers in a record of settlement or survey, a specification

of such boundaries or numbers; and

(b) a specification of the judgment-debtor's share or interest in such property to the best of the

belief of the applicant, and so far, as he has been able to ascertain the same.

14. Power to require certified extract from Collector's register in certain cases. - Where
an application is made for the attachment of any land which is registered in the office of the
Collector, the Court may require the applicant to produce a certified extract from the register
of such office, specifying the persons registered as proprietors of, or as possessing any
transferable interest in, the land or its revenue, or as liable to pay revenue for the land, and

the shares of the registered proprietors.

15. Application for execution by joint decree-holders. - (1) Where a decree has been

passed jointly in favour of more persons than one, any one or more such persons may, unless

the decree imposes any condition to the contrary, apply for the execution of the whole decree




for the benefit of them all, or, where of them has died, for the benefit of the survivors and the

legal representatives of the deceased.

(2) Where the Court sees sufficient cause for allowing the decree to be executed on an
application made under this rule, it shall make such order as it deems necessary for protecting

the interest of the persons who have not joined in the application.

16. Application for execution by transferee of decree. - Where a decree or, if a decree has
been passed jointly in favour of two or more persons, the interest of any decree-holder in the
decree in transferred by assignment in writing or by operation of law, the transferee may
apply for execution of the decree to the Court which passed if, and the decree may be
executed in the same manner and subject to the same conditions as if the application were

made by such decree-holder:

Provided also that, where the decree, or such interest as aforesaid, has been transferred by
assignment, notice of such application shall be given to the transferor and the judgment-
debtor, and the decree shall not be executed until the Court has heard their objections (if any)

to its execution:

Provided also that, where a decree for the payment of money against two or more persons has

been transferred to one of them, it shall not be executed against the others.

[Explanation. -Nothing in this rule shall affect the provisions of section 146, and a transferee
of rights in the property, which is the subject matter of the suit, may apply for execution of

the decree without a separate assignment of the decree as required by this rule.]

17. Procedure on receiving application for execution of decree. - (1) On receiving an
application for the execution of a decree as provided by rule 11, sub-rule (2), the Court shall
ascertain whether such of the requirements of rules 11 to 14 as may be applicable to the case
have been complied with; and if, they have not been complied with, [the Court shall allow]

the defect to be remedied then and there or within a time to be fixed by it.
[(1-A) If the defect is not so remedied, the Court shall reject the application:

Provided that where, in the Court, there is some inaccuracy as to the amount referred to in

clauses (g) and

(h) of sub-rule (2) of rule 11, the Court, instead of rejecting the application, decide

provisionally (without prejudice to the right of the parties to have the amount finally
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decided in the course of the proceedings) the amount and make an order for the execution

of the decree for the amount so provisionally decided.]

(2) Where an application is amended under the provisions of sub-rule (1), it shall be deemed
to have been an application in accordance with law and presented on the date when it was

first presented.
(3) Every amendment made under this rule shall be signed or initialled by the Judge.

(4) When the application is admitted, the Court shall enter in the proper register a note of the
application and the date on which it was made, and shall, subject to the provisions hereinafter

contained, order execution of the decree according to the nature of the application:

Provided that, in the case of a decree for the payment of money, the value of the property

attached shall, as nearly as may be, correspond with the amount due under the decree.

18. Execution in case of cross-decrees. - (1) Where applications are made to a Court for the
execution of cross-decrees in separate suits for the payment of two sums of money passed

between the same parties and capable of execution at the same time by such Court, then-
(a) if the two sums are equal, satisfaction shall be entered upon both decrees; and

(b) if the two sums are unequal execution may be taken out only by the holder of the decree
for the larger sum and for so much only as remains after deducting the smaller sum, and
satisfaction for the smaller sum shall be entered on the decree for the larger sum as well as

satisfaction on the decree for the smaller sum.

(2) This rule shall be deemed to apply where either party is an assignee of one of the decrees

and as well in respect of judgment-debts due by the original assignor as in respect of

judgment-debts due by the assignee himself.

(3) This rule shall not be deemed to apply unless-

(a) the decree holder in one of the suits which the decrees have been made is the judgment-

debtor in the other and each party files the same character in both suits; and
(b) the sums due under the decrees are definite.

(4) The holder of a decree passed against several persons jointly and severally my treat is as a
cross-decree in relation to a decree against him singly in favour of one or more of such

persons.




[llustrations

(a) A holds a decree against B for Rs. 1,000. B holds a decree against A for the payment of
Rs. 1,000 in case A fails to deliver certain goods at a future day. B cannot treat his decree

as a cross-decree under this rule.

(b) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 against C, and C obtain a decree for

Rs. 1,000 1,000 against B. C cannot treat his decree as a cross-decree under this rule.

(c) A obtains a decree against B for Rs. 1,000 C, who is a trustee for B, obtains a decree on
behalf of B against A for Rs. 1,000 B cannot treat C's decree as a cross-decree under this

rule.

(d) A, B, C, D and E are jointly and severely liable for Rs. 1,000 under a decree obtained by
F. A obtains a decree for Rs. 1,000 against F singly and applies for execution to the Court
in which the joint-decree is being executed. F may treat his joint-decree as cross-decree
under this rule.19. Execution in case of cross-claims under same decree. - Where
application is made to a Court for the execution of a decree under which two parties are

entitled to recover sums of money from each other, then-
(a) if the two sums are equal, satisfaction for both shall be entered upon the decree; and

(b) if the two sums are unequal, execution may be taken out only by the party entitled to the
larger sum and for so much only as remains after deducting the smaller sum, and

satisfaction for the smaller sum shall be entered upon the decree.

20. Cross-decrees and cross-claims in mortgage-suits. - The provisions contained in rules

18 and 19 shall apply to decrees for sale in enforcement of a mortgage or charge.

21. Simultaneous execution. - The Court may, in its discretion, refuse execution at the same

time against the person and property of the judgment-debtor.

22. Notice to show cause against execution in certain cases. - (1) Where an application for

execution is made, -

(a) more than [two years] after the date of the decree, or

(b) against the legal representative of a party to the decree or where an application is made

for execution of a decree filed under the provisions of section 44A, [or]




[(c) against the assignee or receiver in insolvency, where the party to the decree has been

adjudged to be an insolvent,]

91 the Court executing the decree shall issue a notice to the person against whom execution is
applied for requiring him to show cause, on a date to be fixed, why the decree should not be

executed against him:

Provided that no such notice shall be necessary in consequence of more than [two years]
having elapsed between the date of the decree and the application for execution if the
application is made within [two years] from the date of the last order against the party against
whom execution is applied for, made on any previous application for execution, or in
consequence of the application being made against the legal representative of the judgment-
debtor if upon a previous application for execution against the same person the Court has

ordered execution to issue against him.

(2) Nothing in the foregoing sub-rule shall be deemed to preclude the Court from issuing any
process in execution of a decree without issuing the notice thereby prescribed, if, for reasons
to be recorded, it considers that the issue of such notice would cause unreasonable delay or

would defeat the ends of justice.

[22A. Sale not to be set aside on the death of the judgment-debtor before the sale but
after the service of the proclamation of sale. - Where any property is sold in execution of a
decree, the sale shall not be set aside merely by reason of the death of the judgment-debtor
between the date of issue of the proclamation of sale and the date of the sale notwithstanding

the failure of the decree-holder to substitute the legal representative of such deceased

judgment-debtor, but, in case of such failure, the Court may set aside the sale if it is satisfied

that the legal representative of the deceased judgment-debtor has been prejudiced by the

sale.|

23. Procedure after issue of notice. - (1) Where the person to whom notice is issued under
[rule 22] does not appear or does not show cause to the satisfaction of the Court why the

decree should not be executed the Court shall order the decree to be executed.

(2) Where such person offers any objection to the execution of the decree, the Court shall

consider such objection and make such order as it thinks fit.




Stay of Execution

26. When Court may stay execution. - (1) the Court to which a decree has been sent for
execution shall, upon sufficient cause being shown, stay the execution of such decree for a
reasonable time, to enable the judgment-debtor to apply to the Court by which the decree was
passed, or to any Court having appellate jurisdiction in respect of the decree or the execution
thereof, for an order to stay execution, or for any other order relating to the decree or
execution which might have been made by such Court of first instance or Appellate Court if

execution had been issued thereby, or if application for execution had been made thereto.

(2) Where the property or person of the judgment-debtor has been seized under an execution,
the Court which issued the execution may order the restitution of such property or the

discharge of such person pending the result of the application.

(3) Power to require security from, or impose conditions upon, judgment-debtor-Before
making an order to stay execution, or for the restitution of property or the discharge of the
judgment-debtor, [the Court shall require] such security from, or impose such conditions

upon, the judgment-debtor as it thinks fit.

27. Liability of judgment-debtor discharged. - No order of restitution or discharge under

rule 26 shall prevent the property or person of a judgment-debtor from being retaken in

execution of the decree sent for execution.

28. Order of Court which passed decree or of Appellate Court to be binding upon Court
applied to. - Any order of the Court by which the decree was passed, or of such Court of
appeal as aforesaid, in relation to the execution of such decree, shall be binding upon the

Court to which the decree was sent for execution.

29. Stay of execution pending suit between decree-holder and judgment-debtor. - Where
a suit is pending in any Court against the holder of a decree of such Court [or of a decree
which is being executed by such Court], on the part of the person against whom the decree
was passed, the Court may, on such terms as to security or otherwise, as it thinks fit, stay

execution of the decree until the pending suit has been decided:

[Provided that if the decree is one for payment of money, the Court shall, if it grants stay

without requiring security, record its reasons for so doing. ]




Mode of Execution

30. Decree for payment of money. - Every decree for the payment of money, including a
decree for the payment of money as the alternative to some other relief, may be executed by
the detention in the civil prison of the judgment-debtor, or by the attachment and sale of his

property, or by both.

31. Decree for specific movable property. - (1) Where the decree is for any specific
movable, or for any share in a specific movable, it may be executed by the seizure, if
practicable, of the movable or share, and by the delivery thereof to the party to whom it has
been adjudged, or to such person as he appoints to receive delivery on his behalf, or by the
detention in the civil prison of the judgment-debtor, or by the attachment of his property, or

by both.

(2) Where any attachment under sub-rule (1) has remained in force for [three months] if the
judgment debtor has not obeyed the decree and the decree-holder has applied to have the
attached property sold, such property may be sold, and out of the proceeds the Court may
award to the decree-holder, in cases where any amount has been fixed by the decree to be
paid as an alternative to delivery of movable property, such amount, and, in other cases, such
compensation as it thinks fit, and shall pay the balance (if any) to the judgment-debtor on his

application.

(3) Where the judgment-debtor has obeyed the decree and paid all costs of executing the
same which he is bound to pay, or where, at the end of [three months] from the date of
attachment, no application to have the property sold has been made, or, if made, has been

refused, the attachment shall cease.

32. Decree for specific performance for restitution of conjugal rights, or for an
injunction. - (1) Where the party against whom a decree for the specific performance of a
contract, or for restitution of conjugal rights, or for an injunction, has been passed, has had an
opportunity of obeying the decree and has wilfully failed to obey it, the decree may be

enforced in the case of a decree for restitution of conjugal rights by the attachment of his

property or, in the case of a decree for the specific performance of a contract or for an

injunction by his detention in the civil prison, or by the attachment of his property, or by
both.




(2) Where the party against whom a decree for specific performance or for an injunction been
passed is a corporation, the decree may be enforced by the attachment of the property of the
corporation or, with the leave of the Court by the detention in the civil prison of the directors

or other principal officers thereof, or by both attachment and detention.

(3) Where any attachment under sub-rule (1) or sub-rule (2) has remained in force for [six
months] if the judgment-debtor has not obeyed the decree and the decree-holder has applied
to have the attached property sold, such property may be sold; and out of the proceeds the
Court may award to the decree-holder such compensation s it thinks fit, and shall pay the

balance (if any) to the judgment-debtor on his application.

(4) Where the judgment-debtor has obeyed the decree and paid all costs of executing the
same which he is bound to pay, or here, at the end of [six months] from the date of the
attachment, no application to have the property sold has been made, or if made has been

refused, the attachment shall cease.

(5) Where a decree for the specific performance of a contract or for an injunction has not
been obeyed, the Court may, in lieu of or in addition to all or any of the processes aforesaid,
direct that the act required to be done may be done so far as practicable by the decree-holder
or some other person appointed by the Court, at the cost of the judgment-debtor, and upon the
act being done the expenses incurred may be ascertained in such manner as the Court may

direct and may be recovered as if they were included in the decree.

[Explanation. -For the removal of doubts, it is hereby declared that the expression "the act
required to be done" covers prohibitor as well as mandatory injunction.]
33. Discretion of Court in executing decrees for restitution of conjugal rights. - (1)
Notwithstanding anything in rule 32, the Court, either at the time of passing a decree [against
a husband] for the restitution of conjugal rights or at any time afterwards, may order that the

decree [shall be executed in the manner provided in this rule].

(2) Where the Court has made an order under sub-rule (1) [***], it may order that, in the

event of the decree not being obeyed within such period as may be fixed in this behalf, the

judgment-debtor shall make to the decree-holder such periodical payments as may be just,

and, if it thinks fit, require that the judgment-debtor shall, to its satisfaction, secure to the

decree-holder such periodical payments.




(3) The Court may from time to time vary or modify any order made under sub-rule (2) for
the periodical payment of money, either by altering the times of payment or by increasing or
diminishing the amount, or may temporally suspend the same as to the whole or any part of
the money so ordered to be paid, and again review the same, either wholly or in part as it may

think just.

(4) Any money ordered to be paid under this rule may be recovered as though it were payable

under a decree for the payment of money.

34. Decree for execution of document, or endorsement of negotiable instrument. - (1)
Where a decree is for the execution of a document or for the endorsement for a negotiable
instrument and the judgment-debtor neglects or refuses to obey the decree, the decree-holder
may prepare a draft of the document or endorsement in accordance with the terms of the

decree and deliver the same to the Court.

(2) The Court shall thereupon cause the draft to deserved on the judgment-debtor together
with a notice requiring his objections (if any) to be made within such time as the Cout fixes in

this behalf.

(3) Where the judgment-debtor object to the draft, his objections shall be stated in writing
within such time, and the court shall make such order approving or altering the draft, as it

thinks fit.

(4) The decree-holder shall deliver to the Court a copy of the draft with such alterations (if

any) as the Court may have directed upon the proper stamp-paper if a stamp is required by

the law for the time being in force; and the Judge or such officer as may be appointed in this

behalf shall execute the document so delivered.

(5) The execution of a document or the endorsement of a negotiable instrument under this

rule may be in the following form, namely: -
"C.D., Judge of the Court of
(or as the case may be), for A.B. in suit by E.F. against A.B."

and shall have the same effect as the execution of the document or the endorsement of the

negotiable instrument by the party ordered to execute or endorse the same.




[(6) (a) Where the registration of the document is required under any law for the time being
in force, the Court, or such officer of the court as may be authorised in this behalf by the

Court, shall cause the document to be registered in accordance with such law.

(b) Where the registration of the document is not so required, but the decree-holder desires it

to be registered, the Court may make such order as it thinks fit.

(c) Where the Court makes any order for the registration of any document, it may make such

order as its things fit as to the expenses of registration. ]

35. Decree for immovable property. - (1) Where a decree is for the delivery of any
immovable property, possession thereof shall be delivered to the party to whom it has been
adjudged, or to such person as he may appoint to receive delivery on his behalf, and, if

necessary, by removing any person bound by the decree who refuses to vacate the property.

(2) Where a decree is for the joint possession of immovable property, such possession shall
be delivered by affixing a copy of the warrant in some conspicuous place on the property and
proclaiming the beat of drum, or other customary mode, at some convenient place, the

substance of the decree.

(3) Where possession of any building on enclosure is to be delivered and the person in

possession, being bound by the decree, does not afford free access, the Court, through its

officers, may, after giving reasonable warning and facility to any woman not appearing in
public according to the customs of the country to withdraw, remove or open any lock or bolt
or break open any door or do any other act necessary for putting the decree-holder in

possession.

36. Decree for delivery of immovable property when in occupancy of tenant. - Where a
decree is for the delivery of any immovable property in the occupancy of a tenant or other
person entitled to occupy the same and not bound by the decree to relinquish such occupancy,
the Court shall order delivery to be made by affixing a copy of the warrant in some
conspicuous place on the property, and proclaiming to the occupant by beat of drum or other

customary mode, at some convenient place, the substance of the decree in regard to the

property.




Arrest and Detention in the Civil Prison

37. Discretionary power to permit judgment debtor to show cause against detention in
prison. - (1) Notwithstanding anything in these rules, where an application is for the
execution of a decree for the payment of money by the arrest and detention in the civil prison
of a judgment-debtor who is liable to be arrested in pursuance of the application, the Court
shall, instead of issuing a warrant for his arrest, issue a notice calling upon him to appear
before the Court on a day to be specified in the notice and show cause why he should not be

committed to the civil prison:

Provided that such notice shall not be necessary if the Court is satisfied, by affidavit, or
otherwise, that, with the object or effect of delaying the execution of the decree, the

judgment-debtor is likely to abscond or leave the local limits of the jurisdiction of the Court.

(2) Where appearance is not made in obedience to the notice, the Court shall, if the decree-

holder so requires, issue a warrant for the arrest of the judgment-debtor.

38. Warrant for arrest to direct judgment-debtor to be brought up. - Every warrant for
the arrest of a judgment-debtor shall direct the officer entrusted with its execution to bring
him before the Court with all convenient speed, unless the amount which he has been ordered
to pay, together with the interest thereon and the costs (if any) to which he is liable, be sooner

paid.

39. Subsistence allowance. - (1) No judgment-debtor shall be arrested in execution of a
decree unless and until the decree-holder into Court such sum as the Judge thinks sufficient
for the subsistence of the judgment-debtor from the time of his arrest until he can be brought

before the Court.

(2) Where a judgment-debtor is committed to the civil prison in execution of a decree, the
Court shall fix for his subsistence such monthly allowance as he may be entitled to according

to the seales fixed under section 57, or, where no such scales have been fixed, as it considers

sufficient with reference to the class to which he belongs.

(3) The monthly allowance fixed by the Court shall be supplied by the party on whose
application the judgment-debtor has been arrested by monthly payments in advance before

the first day of each month.




(4) The first payment shall be made to the proper officer of the Court for such portion of the
current month as remains unexpired before the judgment-debtor is committed to the civil
prison, and the subsequent payments (if any) shall be made to the officer in charge of the civil

prison.

(5) Sums disbursed by the decree-holder for the subsistence of the judgment-debtor in the

civil prison shall be deemed to be costs in the suit:

Provided that the judgment-debtor shall not be detained in the civil prison or arrested on

account of any sum so disbursed.

[40. Proceedings on appearance of judgement-debtor in obedience to notice or after
arrest. - (1) When a judgment-debtor appears before the Court in obedience to a notice
issued under rule 37, or is brought before the Court after being arrested in execution of a
decree for the payment of money, the Court shall proceed to hear the decree-holder and take
all such evidence as may be produced by him in support of his application for execution and
shall then give the judgment-debtor an opportunity of showing cause why he should not be

committed to the civil prison.

(2) Pending the conclusion of the inquiry under sub-rule (1) the Court may, in its discretion,
order the judgment-debtor to be detained in the custody of an officer of the Court or release
him on his furnishing security to the satisfaction of the Court for his appearance when

required.

(3) Upon the conclusion of the inquiry under sub-rule (1) the Court may, subject to the
provisions of section 51 and to the other provisions of the Code, make an order for the
detention of the judgment-debtor in the civil prison and shall in that event cause him to be

arrested if he is not already under arrest:

Provided that in order to give the judgment-debtor an opportunity of satisfying the decree, the

Court may, before making the order of detention, leave the judgment-debtor in the custody of
an officer of the Court for a specified period not exceeding fifteen days or release him on his
furnishing security to the satisfaction of the Court for his appearance at the expiration of the

specified period if the decree be not sooner satisfied.

(4) A judgment-debtor released under this rule may be re-arrested.




(5) When the Court does not make an order of detention under sub-rule (3), it shall disallow

the application and, if the judgment-debtor is under arrest, direct his release.]
Attachment of Property

41. Examination of judgment-debtor as to his property. - [(1)] Where a decree is for the

payment of money the decree-holder may apply to the Court for an order that-
(a) The judgment-debtor, or
(b) [where the judgment-debtor is a corporation], any officer thereof, or

(c) any other person, be orally examined as to whether any or what debts are owing to the
judgment-debtor and whether the judgment-debtor has any and what other property or
means of satisfying the decree; and the Court may make an order for the attendance and
examination of such judgment-debtor, or officer or other person, and for the production of

any books or documents.

[(2) Where a decree for the payment of money has remained unsatisfied for a period of thirty
days, the Court may, on the application of the decree-holder and without prejudice to its
power under sub-rule (1), by order require the judgment-debtor or where the judgment-debtor
is a corporation, any officer thereof, to make an affidavit stating the particulars of the assets

of the judgment-debtor.

(3) In case of disobedience of any order made under sub-rule (2), the Court making the order,
or any Court to which the proceeding is transferred, may direct that the person disobeying the
order be detained in the civil prison for a term not exceeding three months unless before the

expiry of such term the Court directs his release.

42. Attachment in case of decree for rent or mesne profits or other matter, amount of

which to be subsequently determined. - Where a decree directs an inquiry as to rent or

mesne profits or any other matter, the property of the judgment-debtor may, before the

amount due from him has been ascertained, be attached, as in the case of an ordinary decree

for the payment of money.

43. Attachment of movable property, other than agricultural produce, in possession of

judgment-debtor. -

Where the property to be attached is movable property, other than agricultural produce, in the

possession of the judgment-debtor, the attachment shall be made by actual seizure, and the
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attaching officer shall keep the property in his own custody or in the custody of one of his

subordinates, and shall be responsible for the due custody thereof:

Provided that, when the property seized is subject to speedy and natural decay, or when the
expense of keeping it in custody is likely to exceed its value, the attaching officer may sell it

at once.

[43A. Custody of movable property. - (1) Where the property attached consists of live-
stock, agricultural implements or other articles which cannot conveniently be removed and
the attaching officer does not act under the proviso to rule 43, he may, at the instance of the
judgment-debtor or of the decree holder or of any other person claiming to be interested in
such property, leave it in the village or place where it has been attached, in the custody of any

respectable person (hereinafter referred to as the "custodian").

(2) If the custodian fails, after due notice, to produce such property at the place named by the
Court before the officer deputed for the purpose or to restore it to the person in whose favour
restoration is ordered by the Court, or if the property, though so produced or restored, is not

in the same condition as it was when it was entrusted to him, -

(a) the custodian shall be liable to pay compensation to the decree-holder, judgment-debtor or
any other person who is found to be entitled to the restoration thereof, for any loss or

damage cause by his default; and
(b) such liability may be enforced-
(i) at the instance of the decree-holder, as if the custodian were a surety under section 145;

(ii) at the instance of the judgment-debtor or such other person, on an application in

execution; and
(c) any order determining such liability shall be appealable as a decree.]

44. Attachment of agricultural produce. - Where the property to be attached is agricultural

produce, the attachment shall be made by affixing a copy of the warrant of attachment, -

(a) where such produce is a growing crop, on the land on which such crop has grown, or

(b) where such produce has been cut or gathered, on the threshing floor or place for treading
out grain or the like or fodder-stack on or in which it is deposited, and another copy on the

outer door or on some other conspicuous part of the house in which the judgment debtor
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ordinarily resides or, with the leave of the Court, on the outer door or on some other
conspicuous part of the house in which he carries on business or personally works for gain
or in which he is known to have last resided or carried on business or personally worked
for gain; and the produce shall thereupon be deemed to have passed into the possession of

the Court.

45. Provisions as to agricultural produce under attachment. - (1) Where agricultural
produce is attached, the Court shall make such arrangements for the custody thereof as it may
deem sufficient and, for the purpose of enabling the Court to make such arrangements, every
application for the attachment of a growing crop shall specify the time at which it is likely to

be fit to be cut or gathered.

(2) Subject to such conditions as may be imposed by the Court in this behalf either in the
order of attachment or in any subsequent order, the judgment-debtor may tend, cut, gather
and store the produce and do any other act necessary for maturing or preserving it; and if the
judgment-debtor fails to do all or any of such acts, the decree-holder may, with the
permission of the Court and subject to the like conditions, do all or any of them either by
himself or by any person appointed by him in this behalf and the costs incurred by the decree-
holder shall be recoverable from the judgment-debtor as if they were included in, or formed

part of, the decree.

(3) Agricultural produce attached as a growing crop shall not be deemed to have ceased to be
under attachment or to require re-attachment merely because it has been severed from the

soil.

(4) Where an order for the attachment of a growing crop has been made at a considerable
time before the crop is likely to be fit to be cut or gathered, the Court may suspend the
execution of the order for such time as it thinks fit, and may, in its discretion, make a further

order prohibiting the removal of the crop pending the execution of the order of attachment.

(5) A growing crop which from its nature does not admit of being stored shall not be attached

under the rule at any time less than twenty days before the time at which it is likely to be fit

to be cut or gathered.

46. Attachment of debt, share and other property not in possession of Judgment-debtor.

- (1) In the case of-

(a) a debt not secured by a negotiable instrument,




(b) a share in the capital of a corporation,

(c) other movable property not in the possession of the judgment-debtor, except property
deposited in, or in the custody of, any Court, the attachment shall be made by a written

order prohibiting, -

(1) in the case of the debt, the credit or from recovering the debt and the debtor from making

payment thereof until the further order of the Court;

(ii) in the case of the share, the person in whose name the share may be standing from

transferring the same or receiving any dividend thereon,;

(ii1) in the case of the other movable property except as aforesaid, the person in possession of

the same from giving it over to the judgment-debtor.

(2) A copy of such order shall be affixed on some conspicuous part of the court-house, and
another copy shall be sent in the case of the debt, to the debtor, in the case of the share, to the
proper officer of the corporation and, in the case of the other movable property (except as

aforesaid), to the person in possession of the same.

(3) A debtor prohibited under clause (i) of sub-rule (1) may pay the amount of his debt into
Court, and such payment shall discharge him as effectually as payment to the party entitled to

receive the same.

[46A. Notice to garnishee. - (1) The Court may in the case of a debt (other than a debt
secured by a mortgage or a charge) which has been attached under rule 46, upon the
application of the attaching creditor, issue notice to the garnishee liable to pay such debt,

calling upon him either to pay into Court the debt due from him to the judgment-debtor or so

much thereof as may be sufficient to satisfy the decree and costs of execution, or to appear

and show cause why he should not do so.

(2) An application under sub-rule (1) shall be made on affidavit verifying the facts alleged and
stating that in the belief of the deponent, the garnishee is indebted to the judgment-debtor.

(3) Where the garnishee pays in the Court the amount due from him to the judgment-debtor
or so much thereof as is sufficient to satisfy the decree and the costs of the execution, the
Court may direct that the amount may be paid to the decree-holder towards satisfaction of the

decree and costs of the execution.




46B. Order against garnishee. - Where the garnishee does not forthwith pay into Court the
amount due from him to the judgment-debtor or so much thereof as is sufficient to satisfy the
decree and the costs of execution, and does not appear and show cause in answer to the
notice, the Court may order the garnishee to comply with the terms of such notice, and on

such order, execution may issue as though such order were a decree against him.

46C. Trial of disputed questions. - Where the garnishee disputes liability, the Court may
order that any issue or question necessary for the determination of liability shall be tried as if
it were an issue in a suit, and upon the determination of such issue shall make such order or

orders as it deems fit:

Provided that if the debt in respect of which the application under rule 46A is made is in
respect of a sum of money beyond the pecuniary jurisdiction of the Court, the Court shall
send the execution case to the Court of the District Judge to which the said Court is
subordinate, and thereupon the Court of the District Judge or any other competent Court to
which it may be transferred by the District Judge shall deal with it in the same manner as if

the case had been originally instituted in that Court.

46D. Procedure where debt belongs to third person. - Where it is suggested or appears to
be probable that the debt belongs to some third person, or that any third person has a lien or
charge on, or other interest in such debt, the Court may order such third person to appear and

state the nature and particulars of his claim, if any, to such debt and prove the same.

46E. Order as regards third person. - After hearing such third person and any person or
persons who any subsequently be ordered to appear, or where such third or other person or

persons do not appear when so ordered, the Court may make such order as is hereinbefore

provided, or such other order or orders upon such terms, if any, with respect to the lien,

charge or interest, as the case may be, of such third or other person or persons as it may deem

fit and proper.

46F. Payment by garnishee to be valid discharge. - Payment made by the garnishee on
notice under rule 46A or under any such order as aforesaid shall be a valid discharge to him
as against the judgment-debtor and any other person ordered to appear as aforesaid for the
amount paid or levied, although the decree in execution of which the application under rule
46A was made, or the order passed in the proceedings on such application may be set aside or

reversed.




46G. Costs. - The costs of any application made under rule 46A and of any proceeding

arising therefrom or incidental thereto shall be in the discretion of the Court.

46H. Appeals. - An order made under rule 46B, rule 46C or rule 46E shall be appealable as a

decree.

461. Application to negotiable instruments. - The provisions of rule 46A to 46H (both

inclusive) shall, so far as may be, apply in relation to negotiable instruments attached under

rule 51 as they apply in relation to debts.]

47. Attachment of share in movables. - Where the property to be attached consists of the
share or interest of the judgment-debtor in movable property belonging to him and another as
co-owners, the attachment shall be made by a notice to the judgment-debtor prohibiting him

from transferring the share or interest or charging it in any way.
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